

     RE: SUSTAINABILITY APPRAISAL AND STRATEGIC ENVIRONMENT ASSESSMENT OF DRAFT CANTERBURY DISTRICT LOCAL PLAN





____________________

ADVICE
____________________



INTRODUCTION
1. I am asked to advise Canterbury City Council ('the Council') in relation to certain issues that have been raised by Herne & Broomfield Parish Council and CPRE Kent as to the Council's compliance with the Environmental Assessment of Plans and Programmes Regulations SI 2004/1633  ('the SEA Regulations') and the Conservation of Habitats and Species Regulations SI 2010/490 and The Offshore Marine Conservation (Natural Habitats, &c.) Regulations 2007 (as amended) ('the Habitats Regulations') in its preparation of the new draft Canterbury District Local Plan ('the final draft plan').

2. The final draft plan has been submitted and the examination is due to start later this year in or about June 2015 in accordance with my latest instructions.

3. This advice follows earlier advice I gave in conference and takes into account more recent relevant authority.

4. The issues, in short, are as follows:
(i)whether the final housing requirement identified by the Council and reflecting 'Scenario E' within the Canterbury Development Requirements Study carried out by AMEC (2012) can properly be shown to have been a Sustainability Appraisal in accordance with the SEA Regulations;
(ii) whether  the Council (and indeed Natural England)can properly rely upon the wording of draft Policy SP7 ‘Habitat Regulations mitigation measures’ to conclude that Appropriate Assessment of the plan is not required in accordance with the Habitats Regulations.

FACTS
The Current Development Plan 
5. The Canterbury District Local Plan was adopted on 13 July 2006 ('the CDLP')and its policies were automatically "saved" for a three year period. Subsequently the Council received a direction letter from the Secretary of State in respect of Local Plan policies to be extended beyond 13 July 2009. 

6. The current development plan also includes the Herne Bay Area Action Plan which was adopted in 2010 and will remain in place following the adoption of the new Local Plan.

The emerging Local Plan 
7. The Council began its preparatory work in order to produce a development  plan that would be compliant with  the (then new) provisions of the Planning and Compulsory Purchase Act 2004 (PCPA 04) almost immediately following the adoption of the CDLP by commission Experian Business Strategies, the Future Foundation and GVA Grimley to consider, assess and then set out possible outcomes for the future approach to Canterbury District. The subsequent study produced in 2006 is the “Canterbury Futures Study:At A Crossroad” ('the 06 Futures Study').

8. As set out in the final draft local plan [1.4] the 06 Futures Study tested a number of “alternative scenarios for the future based on interventions that the Council, together with its partners, could make” This led to 3 preferred outcomes which were 'identified by stakeholders' as follows:

“Knowledge Economy - this outcome is about increasing the number of jobs in knowledge-based services ... and high-tech manufacturing...

Canterbury Experience - This outcome recognised the increasing value from the “Experience Economy” which is broadly defined as using money to enjoy experiences, rather than purchasing goods....Focus on this outcome would not only benefit Canterbury city centre but the  town centres of Whitstable and Herne Bay as they all have something different to offer; and

Green Economy - This outcome recognised the importance of a vision underpinned by  strong environmental principles. This included sustainable building practices, use of renewable energy and green travel. This may also include education and promotion of environmental issues to encourage a more environmentally responsible way of living and working. A green economy would encourage local business that is resource-efficient and socially responsible. Encouraging healthy living enhances well-being, supports green infrastructure and promotes public transport.  It also includes environmental knowledge-based and high tech jobs for example in green energy, construction and agricultural services.

9. In 2007 the Council commissioned Entec UK Ltd (which subsequently became AMEC E&I UK Ltd) to provide an independent Sustainability Appraisal of the Futures Study outcomes. Entec produced what was called a “ High Level Sustainability Appraisal of the Canterbury Visions Options” in 2008.

10. In 2010 the Council then commissioned Entec UK Ltd again  to provide an independent Sustainability Appraisal of the emerging local plan.

2010 CS Development Options and SA
11. The first stage of this was the publication and consultation on the 'Core Strategy Development Options which took place in 2010 ('the CSDO') (this is also known as the Core Strategy Options Report). This was accompanied by Entec's  'Sustainability Appraisal of the Core Strategy Development Options' dated January 2010 (“the 2010 CSDO SA”) 

12.  The CSDO set out the  Council’s vision for the district, the core objectives that it wished to achieve over the plan period (to 2026), the different development options which were being considered, a preferred option and the core policies which were proposed to support delivery of the preferred spatial option. The proposed scale of development reflected the South East Plan figures i.e. total 10,200 dwellings, although the resulting housing numbers of 4-5,000 represented the residual amount once allocated land and committed development had been taken into consideration. 

13.  The key aspects of the 2010  CSDO SA in relation to likely location and assessment of future development options were as follows:

(i)Description of nine broad development options: [Section 1.2.3 of the 2010 CSDO SA Report].  The broad spatial options were informed by the Futures Study (2006) and the then South East Plan.  Collectively, they provided the range of spatial options considered by the Council and included infill options, urban extensions and a new settlement.  
(ii)Evidence that each of the nine options was appraised: [Section 3.4 and Appendix D of the 2010 CSDO SA]. 
(iii)Conclusion (including reasons not to take forward development options): [Section 4.1] This outlined the findings of the appraisal of the development options and concluded:
‘The consultation option, which is presented in figure 12 of the Core Strategy Options Report, presents a combination of options 1, 2, 3b, 3c, and 5.  This is considered to be an approach which has the opportunity to exploit the sustainability features of the nine options presented...  The consultation option also provides a focus on the areas to the south of Canterbury for large(er) development sites where better transport links exist and where there are fewer nationally important sites for wildlife in the proximity.

14. The 2010 CSDO SA used 16 SA objectives against which each of the development options were appraised .

15. NB the information and the conclusion was subsequently summarised in a further SA carried out in 2013 in respect of the  Draft Local Plan (ref section 3.3.3) and  again in a further SA carried out in respect the Publication Draft Local Plan (section 3.3.1).

2012 NLP Development Requirements Study and AMEC Sustainability Appraisal of Development Scenarios, Technical Note.
16. In 2011 the Council commissioned Nathaniel Lichfield & Partners ('NLP') to carry out a Development Requirements Study with input from Kent County Council’s demographic and economic forecasting teams. 

17. In addition it may be noted that in 2011 the Futures Study was also reviewed and updated and the same conclusions reached which were that “ in order to achieve the vision for the district would require significant development of new housing and business land being made available.  [ref para 1.7 final draft LP].

18. In February 2012 the  “Canterbury Development Requirements Study: Final Report” (“the 2012 DRS ”) was published. The vision and evidence-base from all the Future Study work were built upon in the DRS.

19. The 2012 DRS considered ten development scenarios for different levels of future growth based on different social and economic factors, and also considered the effect of environmental and infrastructure constraints. Each of the development scenarios was appraised against the same 16 SA objectives used to appraise the  development options in the CSDO SA.

20. The results of the appraisal within the 2012 DRS were presented in a report to the Council by AMEC (as it has become) in a document entitled “Sustainability Appraisal of Development Scenarios, Technical Note” in  June 2012 ('the 2012 SA Technical Note') .  

21. This 2012 SA Technical Note was not subject to consultation at the time of issue. It is not in issues that it did not meet all the reporting requirements of Annex I of the SEA Directive (2001/42/EC) and Schedule 2 of the SEA Regulation (see below) hence being issued as a Technical Note to the Council. 

22.  However, subsequently, the 2012 SA Technical Note was included in the evidence base to support consultations on the Preferred Options Consultation Draft Local Plan and the Publication Draft Local Plan.  I shall return to this aspect of the history of the preparation of the draft Local Plan below.

23. The key aspects of the 2012  SA Technical Note were as follows:

(i)Description of ten development scenarios: [Section 1.2 of the 2012  SA Technical Note].  The ten development scenarios reflected the consideration of different changes out to 2031: existing policy and supply; economic growth; demographic changes; housing needs out to 2031.  This led to differing scales of development requirements ranging from 45 ha for 1,591 dwellings to 667 ha for 23,334 dwellings and net employment land requirements ranging from -19.3ha to 52.7 ha.
(ii) Evidence that each of the development scenarios was appraised: [Section 3 and Appendix A of the 2012  SA Technical Note].
(iii) Conclusion (including reasons not to take forward development scenarios): [Section 4.2 of the 2012  SA Technical Note concluded:
‘It is recommended that at this stage scenario E [comprising of 446 ha for some 15,593 dwellings and 15.6 ha of employment land] offers the greatest potential to achieve the appropriate balance (to optimise growth and minimise detrimental environmental effects).  However, careful consideration would be required of the proposed location of development envisaged in the scenario to avoid sensitive sites, to optimise positive community effects and to take the opportunity to maximise the benefits of innovative sustainable design (by ensuring efficient use of land and resources) to mitigate any potentially significant negative impacts.’  

24. This information and the conclusion was subsequently referred to and  summarised in the 2013 SA Report of the Draft Local Plan (section 3.3.1) and the 2014 SA of the Publication Draft Local Plan (Section 3.3.2).

2012 Strategic Housing Land Availability Assessment and Sustainability Appraisal of Strategic Housing Land Availability Assessment: Technical Report

25. In parallel with the other preparatory work the Council began a SHLAA process in the Summer of 2008 with a call for sites which was repeated in Autumn 2010. The call for sites was closed in November 2011. 

26.  Site surveys were conducted for all sites over 2010 and 2011. A list of the SHLAA sites, cross referenced to a map was placed on the Council’s website. 

27.  Through the SHLAA process, a total of 181 potential housing sites were identified in the Canterbury District.  These were categorised by broad location as follows:
- 42 infill sites;
 - 49 sites adjacent to, or abutting, the existing urban areas of Canterbury, Herne Bay and Whitstable;
- 90 rural sites.

28. All of these sites were appraised against the same 16 SA objectives mentioned earlier, with the results presented in a report entitled “Sustainability Appraisal of Strategic Housing Land Availability Assessment: Technical Report” ('SHLAA SA Technical Note'). As before because this report was not published for consultation at the time of completion, and did not meet all the reporting requirements of Annex I of the SEA Directive (2001/42/EC) and Schedule 2 of the SEA Regulation, it was issued as a Technical Note to the Council.  

29. Once again  the SHLAA SA Technical Note was referred to and included in the evidence base to support consultations on the Preferred Options Consultation Draft Local Plan and the Publication Draft Local Plan .This information and the conclusion is summarised in the 2013 SA Report of the Draft Local Plan (section 3.3.2) and the 2014 SA of the Publication Draft Local Plan (Section 3.3.3).  .

30. The key aspects of the SHLAA SA Technical Note  are as follows:
(i)Evidence that each of the SHLAA sites was appraised: [Section 3 and Appendix B, C and D]. 
(ii)Conclusion: [Section 4.1 of the SA Report concluded:
‘To meet the housing requirements under ‘Scenario E’ (as identified in the ‘Development Requirements Study’), 450ha of land would be required over the period 2011 to 2031 (excluding land required for other associated land uses such as community facilities and services and open space).  Under Scenario E, approximately 90ha of land would be needed in the next five years in order to meet the housing needs of the District.  The appraisal of the SHLAA sites identified 35ha of land that performs very well against the SA objectives and a further 83.59ha of sites that have more positive than negative effects.’
(iii)Links to the next iteration of the Local Plan: [Section 4.3 ]which stated:
‘The outputs of this appraisal (as summarised in Section 3.2) will be used in the SA Report that will be produced to accompany the consultation Draft Local Plan. The information in this technical note will, in particular, be used as part of the evidence base to outline the consideration of reasonable alternatives of possible sites when developing the Local Plan.’


2013 Canterbury District Preferred Option Consultation Draft Local Plan  and Sustainability Appraisal of the draft Local Plan 
31. The Canterbury District Preferred Option Consultation Draft Local Plan (“the 2013 Draft Preferred LP Option”) was published for consultation in June 2013.  This set out the proposed vision, objectives and draft policies to guide future development.  

32. Draft Policy SP2 set out the preferred development option for the plan specifying the quantum of housing and employment land to be provided for over the plan period and draft Policy SP3 set out the location of the strategic sites to deliver the majority of the proposed level of growth.  An SA of the Preferred Option Consultation Draft Local Plan was undertaken and published in May 2013 entitled “Sustainability Appraisal of the draft Local Plan” ('the 2013 SA”) and accompanied the 2013 Draft Preferred LP Option  for consultation. 

33. The key aspects of the 2013 SA were as follows:
(i)Reasons for the changes to growth between the 2010 Core Strategy Development Options Report and the 2013 Preferred Options Consultation Draft Local Plan: [Page 33 of Section 3.3.3 of the 2013 SA ] The change was from 10,200 dwellings over a period up to 2026 at 510 dwellings per annum (dpa) to 15,600 up to 2031 at 780 dpa.
(ii)Reasons for the selection of the preferred development option: Page 34 of Section 3.3.3 of the 2013 SA which stated:
‘In line with the findings of the SA undertaken for the Core Strategy Options Report and the associated HRA,2 the overall approach to selecting sites for housing and employment has been based upon concentrating development at Canterbury and Herne Bay, with some development located at the larger well-serviced rural centres. This approach is broadly consistent with public opinion research carried out by Ipsos MORI for the Council.  It is also noted that it is consistent with the relevant policy in the revoked South East Plan, which identified Canterbury as a regional hub and indicated that the majority of new development should be concentrated there. Although the South East Plan has been revoked, the evidence that supported the policies in the plan is still regarded as relevant. The selection of sites to fulfil this strategy has drawn on the list of sites prepared under the SHLAA.’
A number of issues were identified by the Council which influenced the final distribution of development. These issues included: transport, infrastructure delivery, planning process and other draft Local Plan policies.  In light of the overall development strategy and the constraints identified by the Council, the preferred option identified by the Council consisted of 42% of the housing being delivered in the Canterbury area, with 29% at Herne Bay, 11.5% in Whitstable and 17.5% in large villages. In addition, more than 70% of the employment land to be delivered would be delivered on one site (South Canterbury) with the remainder in Herne Bay.  
(iii)Appraisal of the preferred development option:  Section 3.4.1 and Appendix E1 of the 2013 SA presented the findings of the appraisal of Policy SP2 and Policy SP3.  Table 3.4 (page 36) presented the appraisal of the preferred sites in the proposed development option.
(iv)Appraisal of the reasonable alternatives: Section 3.3.3 (page 37 – 42) of the 2013  SA  presented the appraisal of the alternative configurations of sites to deliver the overall quantum of growth based on a ‘Canterbury Focus’ and a ‘Coastal Towns and Hersden Focus’, consistent with the overall strategy to concentrate development at Canterbury and Herne Bay.
(v) Conclusion regarding the preferred development option:  Section 4.1 of the 2013 SA  stated:
‘The growth anticipated in the Draft Local Plan clearly builds on early work by the Council and is predominately in line with the development scenario E, outlined in the Development Requirements Study, and which following assessment came to be the Council’s preferred option.  The housing requirement of 15,600 dwellings in 2011-2031 matches the scenario and recognises the conclusion of the 2012 sustainability appraisal that this offers the greatest potential to optimise growth and minimise detrimental environmental effects.’
(vi) Recommendations to improve the performance of Draft Local Plan policies : Section 4.2 of the 2013 SA  outlined a number of areas where the draft policies could be revised and amended to produce an improved performance against the sustainability appraisal objectives (or to improve clarity) to aid implementation. 

34. NB - This information and the conclusion is summarised in the 2014 SA of the Publication Draft Local Plan (Section 3).  

2014  Publication Draft Local Plan and Sustainability Appraisal of Canterbury District Local Plan Publication Draft
35. Following analysis of consultation responses to the 2013 Draft Preferred LP Option further site submissions and appraisal, the Canterbury District Preferred Publication Draft Local Plan was published for consultation in June 2014 (“the 2014 Draft LP”).  This set out the revised vision, objectives and policies to guide future development.  As with the 2013 Draft Preferred LP Option , Policy SP2 set out the preferred development option for the plan specifying the quantum of housing and employment land to be provided for over the plan period and Policy SP3 set out the location of the strategic sites to deliver the majority of the proposed level of growth.  

36. An SA of the Publication Draft Local Plan was undertaken and an SA report entitled Sustainability Appraisal of Canterbury District Local Plan Publication Draft was published concurrent with the draft Local Plan for consultation (“the 2014 SA”). 

37. The contents and location of the key aspects of the 2014 SA that are relevant are as follows:
(i)Appraisal of new site submissions arising from consultation on the Preferred Options Consultation Draft Local Plan: 19 new sites were proposed in consultation responses to the Preferred Options Consultation Draft Local Plan.  Table 3.11 summarises the appraisal of these new sites.  Individual site scores against the 16 appraisal objectives and summaries are contained in Appendix F and G of the SA Report of the Publication Draft Local Plan.
(ii) Reasons for the selection of the revised preferred development sites: Pages 53 to 58 of Section 3.3.5 of the 2014 SA Report of the Publication Draft Local Plan which states:
‘The approach to the selection of sites for housing and employment to support the delivery of the revised preferred development option accords with that adopted during the preparation of the Preferred Option Draft Local Plan but importantly the Council has also taken account of the new site submissions.
Overall, the quantum of housing to be provided through allocated sites has increased by 7.3% from 9,916 to 10,641 dwellings compared to that provided for in the Preferred Option Draft Local Plan whilst the proportion of housing to be delivered in Canterbury has also increased.  This reflects advice received from the Planning Inspectorate that the Council is unable to discount its housing requirement on the basis of over-supply from the previous plan period and that it should consider whether the proportion of housing development at Canterbury could be higher.’
Individual site changes to the preferred configuration of sites are summarised on pages 55 – 56 Section 3.3.5 of the 2014 SA .    

(iii)Appraisal of the preferred development option:  Section 3.4.1 and Appendix E1 of the SA Report of the Preferred Options Consultation Draft Local Plan present the findings of the appraisal of Policy SP2 and Policy SP3.  Table 3.13 (page 56) presents the appraisal of the revised configuration of sites in the preferred development option.

(iv) Appraisal of the reasonable alternatives: Section 3.3.1 to 3.3.5 summarises the appraisals of the alternatives that have been used to inform the selection of the preferred option.  This included all the previous plan iterations, the alternatives available and their appraisal.

(v) Influence of the SA on the draft Local Plan development: Table 3.14 of Section 3.4 highlights how the Council has responded to the recommendations made in the Preferred Options Consultation Draft Local Plan, and the resulting changes that have been made. 

(vi)Consultation submissions to the Preferred Options Consultation Draft Local Plan: Appendix B contains a summary of the consultation submissions to the Preferred Options Consultation Draft Local Plan, and the Council’s responses, including where either the SA or the Publication Draft Local Plan has been amended.

(vii)Conclusion regarding the preferred development option:  Section 4.1 of the SA Report of the Publication Draft Local Plan states:
‘The growth anticipated in the draft Local Plan clearly builds on early work by the Council and is broadly in-line with development Scenario E (as outlined in the Development Requirements Study) which, following appraisal, has been taken forward as the Council’s preferred option.  The housing requirement of 15,600 dwellings over the period 2011-2031 (or 15,795 if the NPPF 5% buffer is included) accords with this scenario and reflects the conclusions of ongoing SA work that this offers the greatest potential to optimise growth and minimise detrimental environmental effects. ’

Habitats Regulation Assessment

38. In 2013 and 2014 the Council also published Habitat Regulation Assessments ('HRA') to accompany the  respective publication and consultations in respect of the  2013 Draft Preferred LP Option and  the 2014 Draft LP. AMEC also carried out this work.

39. The purpose in each case was “to inform CCC’s screening assessment of their draft Local Plan, which involves them determining whether the plan is likely to result in significant effects on any European Sites and hence whether an Appropriate Assessment is required under the Habitats Regulations”

40. The 2013 HRA concluded as follows:
“Based on the current policy wording, the draft Local Plan is likely to result in significant effects on European Sites and so an Appropriate Assessment will be required. However, Section 4 of this report sets out the opportunities that have been identified to modify the individual policies so that likely significant effects on European Sites can be avoided. If reading the Local Plan as a whole, it will not be necessary to modify every individual policy with the same policy text.  Instead, any suggested policy text that is common to more than one policy can be incorporated into the upfront Vision and Planning Strategy section.

Based on the conclusions of the individual policy assessment, the following recommendations should be adopted.

1) The following wording should be included, either in the form of a new policy or added to existing draft policies SP1 and SP3:-

“No development will be permitted which may have an adverse effect on the integrity of an SAC, SPA or Ramsar Site, alone, or in combination with other plans or projects, as it would not be in accordance with the aims and objectives of this Local Plan.”

2) It is suggested that additional Sustainable Development policy text be added, to enable the Local Plan to incorporate further details on how CCC will avoid the likelihood of significant effects on European Sites arising as a result of the quantum and location of development, alone or in combination. This additional policy text should reflect the recommendations set out for the draft SP policies and draft policies HD1, EMP11, TCL10, TV6, T8-9, T12-16, QL11-12, OS10-11, CC11 and CC13 in relation to water supply, sewage treatment capacity, water quality, air quality, recreational management, strategic alternative natural greenspace provision, noise, light and visual impact.

3) Given that policies TV6, LB14, LB15 and CC9 relate directly to development within SACs, SPAs or Ramsar Sites, it will be crucial to ensure that such development will not have an adverse effect on the sites’ integrity. To this end, the wording set out in first recommendation should specifically be included in these draft policies along with the additional policy text recommended in Section 4 in relation to TV6 and CC9.

4) It is suggested that draft policies LB5-LB7 relating to designated nature conservation sites are clarified as set out in Section 4 to ensure there is no confusion as to the level of protection to be afforded to SAC, SPA or Ramsar sites from new development.

If all these recommendations are adopted it may be possible for CCC, when it screens the final version of the draft Local Plan, to conclude that an Appropriate Assessment is not required.

41. Amendments were duly made in accordance with those recommendations.

42. In particular as set out in section 4.2 of the 2014 HRA AMEC stated:
“There are a number of policies within the draft Local Plan that seek to promote or steer development within the plan area but are not site specific and do not provide sufficient detail relating to any proposals in order that more site specific mitigation recommendations can be provided in order to meet the requirements of the Habitats Regulations. In this instance, the conclusions reached following the supporting studies (where appropriate), protective or mitigation measures provided by other policies and / or the wording provided in Policy SP7 and LB5 (see details in Table 4.1 above) is deemed sufficient in giving adequate protection to European sites. As such, no further amendments to these policies are deemed necessary and the requirements of the Habitats Regulations are met.  Details of these policies are outlined below in Table 4.2.”(emphasis added)

43. The 2014 HRA concluded:
“Based on the current policy wording the Local Plan is not likely to result in significant effects on European Sites. In respect of compliance of the Plan with the requirements of the Habitats Directive, no further amendments are deemed necessary. Should further iterations of the Plan result in changes to the current and screened policy wording, a further screening assessment of these changes should be undertaken and where necessary, mitigation measures and amendments may be required.”

44. Draft policy SP7 entitled “Habitat Regulations mitigation measures” provides as follows:
“No development will be permitted which may have an adverse effect on the integrity of an SAC, SPA or Ramsar Site, alone, or in combination with other plans or projects, and where it cannot be demonstrated that there would be no adverse effect on the integrity of the sites. The strategic development sites identified in the Plan would therefore be required to fund, in perpetuity, the following mitigation measures:

1 – Wardening of sensitive international wildlife sites, and increased education, to be funded by the development in perpetuity;
 2 – Ongoing monitoring and surveys of sensitive sites in the district to be funded via the wardening programme;
3 – Consideration of other measures as required; for example, access management; and
4 – The provision of open space on the new sites, as set out in the Council’s Development Contributions SPD. 
Contributions will be made in accordance with the guidance prepared by the Council.”


45. The commentary by AMEC in respect of this policy, which remains the same as that assessed in the 2014 HRA, is as follows (ref table 4.1)
“This policy does not promote development in itself and specifically provides protection to European sites specifically in respect of the Strategic development proposals within the plan area so is not likely to have a significant effect on European sites. By definition, significant effects are those that adversely affect the integrity of a site. Different Strategic development sites will require differing suites of mitigation measures in order to ensure that associated effects are sufficiently mitigated. These suites of mitigation could and are likely to include (but are not restricted to) those listed in the policy wording (hence the need for point 3 in the SP7 wording) but will need to be determined on a case by case basis at the project level once more detailed information is available relating to the specific nature and component parts of the development, and any resulting effects.”


LEGAL FRAMEWORK and RELEVANT AUTHORITY
46. The question of compliance with both the SA/SEA Regulations and Habitats Regulations in the context of local plan preparation has been  comprehensively considered over the past few years.

47. The first case of note is Heard v Broadland District Council [2012] EWHC 344 (Admin); [2012] Env. L.R. 23; [2012] P.T.S.R. D25 (and which is referred to and relied upon in the advice of Richard Harwood QC on behalf of the Parish Council) but of more note and relevance for current purposes, in my view is the case of Cogent Land LLP v Rochford DC [2012] EWHC 2542 (Admin), [2013] 1 P. & C.R. 2 (which I referred to in my advice in conference). This latter case has now been approved and applied by the Court of Appeal very recently on 17 February 2015 in No Adastral New Town Ltd v Suffolk Coastal DC [2015] EWCA Civ 88.

48. No Adastral helpfully deals with issues which in my view are both comparable and highly relevant to the issues in hand and therefore I propose simply to quote it and rely heavily upon the reasoning of the Court of Appeal herein.

49. In simple terms No Adastral deals with a challenge to a local plan under s.113 of the PCPA 04 by a  local residents action group. It had sought and failed to persuade the High Court to grant its application  to quash a part of the core strategy of the respondent local planning authority which allowed a strategic housing development of 2,000 houses close to the Deben estuary, a Special Protection Area ([2014] EWHC 223 (Admin)).

50. The estuary was not only a Site of Special Scientific Interest, but also a Special Protection Area, enjoying a very high level of protection under European environmental law. The core strategy had been drawn up through several iterations over a period of six-and-a-half years and the site had been selected from a list of five options. At a late stage, the proposed number of houses had been almost doubled to 2,000. The judge (Patterson J)found that in the course of that process there had been breaches of the procedural requirements in the carrying out of environmental assessments and public consultation but that those flaws had been remedied before the strategy was adopted.

51. The residents action group contended that (1) as a matter of law the earlier deficiencies were not capable of being cured later in the process; (2) the local authority was in breach of the Habitats Directive (Directive 92/43) by failing to carry out an early screening assessment; (3) it was a breach of the Directive for the authority to leave mitigation measures to later stages in the process, despite sufficient information having been available at the adoption of the strategy to enable the mitigation to be determined with certainty.

52. Lord Justice Richards helpfully summarised the relevant procedures required as part of the plan preparation process at para 9 of his leading judgment:
“9. The preparation of a development plan document, including a CS, is subject to various procedural requirements. They include the following:
i) The local planning authority must carry out an appraisal of the sustainability of the proposals in the document (a sustainability appraisal or “SA”) and prepare a report on the findings of the appraisal.
ii) Before submission to the Secretary of State (see below), a development plan document must be published and consulted upon.
iii) A development plan document must be submitted to the Secretary of State for independent examination, the purpose of which is to determine whether the document satisfies the procedural requirements relating to its preparation and whether it is sound. The independent examination is carried out by  an inspector who holds an inquiry and produces a report.
iv) The decision whether to adopt the development plan document is that of the local planning authority but its powers are constrained by the recommendations in the inspector’s report.

53. With regard to the relevant aspects of SEA and HRA requirements again these are helpfully set out in paras 11 et seq of Richards LJ's judgment as follows:
“The SEA Directive
11.Article 3 of the SEA Directive requires Member States to carry out a strategic environmental assessment of certain plans and programmes, including a CS. Article 4 provides that the assessment shall be carried out “during the preparation of a plan or programme and before its adoption …”. Article 5 provides that where an environmental assessment is required, an environmental report shall be prepared in which the likely significant effects on the environment of implementing the plan or programme, and reasonable alternatives, are identified, described and evaluated. Article 6 provides for relevant authorities and the public to be given an early and effective opportunity within appropriate time frames to express their opinion on the draft plan or programme and the accompanying environmental report “before the adoption of the plan or programme …”.

12. The SEA Regulations contain more detailed provisions. They include specifics about the information required for environmental reports and about the consultation procedures. They are set out at paragraphs 23-26 of Patterson J’s judgment.  They echo the Directive in providing that an environmental assessment must be carried out “during the preparation of that plan or programme and before its adoption …” (regulation 5); that the plan or programme “shall not be adopted …” before account has been taken of the environmental report and opinions expressed by the consultation bodies and public upon it (regulation 8); that where an environmental assessment is required, the report “shall identify, describe and evaluate the likely significant effects on the environment of (a) implementing the plan or programme; and (b) reasonable alternatives taking into account the objectives and geographical scope of the plan or programme” (regulation 12); and that every draft plan or programme for which an environmental report has been so prepared, and the report itself, shall be made available for consultation (regulation 13).

13. The SEA process is closely bound up in practice with the procedure under domestic law for preparation of development plan documents. This is also true of the assessments required by the Habitats Directive (see below). Thus, the Government’s National Planning Policy Framework states:

“165. … A sustainability appraisal which meets the requirements of the European Directive on strategic environmental assessment should be an integral part of the plan preparation process, and should consider all the likely significant effects on the environment, economic and social factors.

166. Local Plans may require a variety of other environmental assessments, including under the Habitats Regulations where there is a likely significant effect on a European wildlife site
…. Wherever possible, assessments should share the same evidence base and be conducted over similar timescales, but local authorities should take care to ensure that the purposes and statutory requirements of different  assessment processes are respected.”

14. In line with that policy guidance, the sustainability appraisals (SAs) in this case were intended to meet not only the requirements of the 2004 Act and related regulations but also the environmental assessment requirements of the SEA Directive and implementing regulations. Some of the SAs also appended assessments carried out to meet the requirements of the Habitats Directive and implementing regulations.

The Habitats Directive
15. The aim of the Habitats Directive, as set out in Article 2, is to contribute towards ensuring biodiversity through the conservation of natural habitats and of wild flora and fauna in the European territory of the Member States. The provisions of direct relevance to this case are Article 6(2) and (3):

“2. Member States shall take appropriate steps to avoid, in the special areas of conservation, the deterioration of natural habitats and the habitats of species as well as disturbance of the species for which the area have been designated, in so far as such disturbance could be significant to the objectives of this Directive.
3. Any plan or project not directly connected with or necessary to the management of the site but likely to have a significant effect thereon, either individually or in combination with other plans or projects, shall be subject to appropriate assessment of its implications for the site in view of the site’s conservation objectives. In the light of the conclusions of the assessment of the implications for the site and subject to the provisions of paragraph 4 [cases where a plan or project must be carried out for imperative reasons of overriding public interest], the competent national authorities shall agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the site concerned and, if appropriate, after having obtained the opinion of the general public.”

The “appropriate assessment” required by Article 6(3) is generally referred to in the documentation and in the judgment below as an “AA” and I shall adopt that abbreviation.

16. The Habitats Regulations contain more detailed provisions. Paragraphs 28-29 of Patterson J’s judgment set out the text of regulation 61 (relating generally to the making of AAs) and regulation 102 (the requirement to make an AA in relation to land use plans). I need only quote regulation 102(1), because of its relevance to the argument concerning the timing of an initial assessment:

“Where a land use plan –
(a) is likely to have a significant effect on a European site … (either alone or in combination with other plans or projects), and
(b) is not directly connected with or necessary to the management of the site,
the plan-making authority for that plan must, before the plan is given effect, make an appropriate assessment of the implications for the site in view of that site’s conservation objectives.”

54. With regard to the legal issues raised before the Court of Appeal the Respondent did not seek to challenge the lower court judge’s findings that there were “two deficiencies in the course of the SEA process, namely (i) the failure to carry out an SEA at the early stages of preparation of the CS, prior to the Preferred Options consultation in December 2008, and (ii) the failure to consult on the alternative options to Area 4 at the time when an increase in housing allocation to 2000 dwellings was proposed in September 2009. But the Council supports the judge’s conclusion that each of those two deficiencies was subsequently cured and that the requirements of the SEA Directive and implementing regulations had been complied with by the time of adoption of the CS – indeed, by the time of submission of the draft CS for examination by the inspector.”

55. Richards LJ went on to set out the relevant parts of Singh J's judgment in Cogent Land as follows:
“48. As to the legal issue, a convenient starting-point is the judgment of Singh J in Cogent Land Llp v Rochford District Council and Bellway Homes Ltd [2012] EWHC 2542 (Admin), [2013] 1 P&CR 2, in which a very similar issue arose. The case concerned the development of a Core Strategy. The claimant submitted  that  documents produced in 2008 for the SA/SEA did not set out adequately the reasons for preferring the selected locations over alternatives that had been rejected, so that the public was not allowed the early and effective engagement that was required. The judge was inclined to accept that submission but he held that a July 2011 Addendum cured any defects in the earlier stages of the process.

49. In rejecting the claimant’s submission that as a matter of law the Addendum was incapable of curing the earlier defects, Singh J reasoned as follows. First, he said this about the SEA process:

“112. … First, it should be noted that ‘Strategic Environmental Assessment’ is not a single document, still less is it the same thing as the Environmental Report: it is a process,  in  the course of which the Directive and the Regulations require production of an ‘Environmental Report’.  Hence, art 2(b)  of the SEA Directive defines ‘environmental assessment’ as:

‘the preparation of the environmental report, carrying out consultations, the taking into account of the  environmental report and the results of the consultations in the decision making and the provision of information on the decision in accordance with Articles 4 to 9’.

113. Furthermore, although arts 4 and 8 of  the  Directive require an ‘environmental assessment’ to be carried out and taken into account ‘during the preparation of the plan’, neither article stipulates when in the process this must occur other than to say that it must be ‘before [the plan’s] adoption’. Similarly, while art 6(2) requires the public to be given an ‘early and effective opportunity … to express their opinion on the draft plan or programme and the accompanying environmental report’, art 6(2) does not prescribe what is meant by ‘early’, other than to stipulate that it must be before adoption of the plan. The Regulations are to similar effect:  reg 8 provides that a plan shall not be adopted before account has been taken of the environmental report for the plan and the consultation responses.”

50. He then considered a number of authorities, including the decision of the High Court in Northern Ireland in Seaport Investments Ltd’s Application for Judicial Review [2008] Env LR 23; the decision of Ouseley J in Heard v Broadland District Council [2012] EWHC 344 (Admin), [2012] Env LR 23; and the decision of Collins J in Save Historic Newmarket Ltd v Forest Heath District Council [2011] EWHC 606 (Admin), to which the judge in the present case referred at paragraph 129(v) of her judgment, quoted above. Singh J found that none of those authorities gave material support to the claimant’s case.

51. Next, he gave the following additional reason in support of his view that defects at earlier stages of the proposal could in principle be cured at a later stage:

“125. I also consider … that the claimant’s approach would lead to absurdity, because a defect in the development plan process could never be cured. The absurdity of the claimant’s position is illustrated by considering what would now happen if the present application were to succeed, with the result that Policies H1, H2 and H3 were to be quashed. In those circumstances, if the claimant is correct, it is difficult to see how the defendant could ever proceed with a Core Strategy which preferred West Rochford over East. Even  if the defendant were to turn the clock back four years to the Preferred Options stage, and support a new Preferred Options Draft with an SA which was in similar form to the Addendum, the claimant would, if its main submission is correct, contend that this was simply a continuation of the alleged ‘ex post facto rationalisation’ of a choice which the defendant had already made. Yet if that choice is on its merits the correct one or the best one, it must be possible for the planning authority to justify it, albeit by reference to a document which comes at a later stage of the process.”


52. Finally, at paragraph 126, Singh J drew an analogy with the cognate area of Environmental Impact Assessments, quoting from paragraph 41 of the judgment of Sullivan J in R (Blewett) v Derbyshire County Council [2004] Env LR 29,  as approved by the House of Lords in R (Edwards) v Environment Agency [2008] Env LR 34:

“[it is] an unrealistic counsel of perfection to expect that an applicant’s environmental statement will always contain the ‘full information’ about the environmental impact of a project. The Regulations are not based on such an unrealistic expectation. They recognise than an environmental statement may be deficient, and make provision through the publicity and consultation processes for any deficiencies to be identified so that the resulting ‘environmental information’ provides  the local planning authority with as full a picture as  possible. There will be cases where the document purporting to be an environmental statement is so deficient that it could not reasonably be described as an environmental statement as defined by the Regulations … but they are likely to be few and far between.”

53. Mr Buxton, in his submissions on behalf of NANT, said that he did not disagree with the analysis in Cogent. That was a realistic stance. In my judgment, the conclusion reached by Singh J on the issue of principle was correct for the reasons he gave. A similar view of the law was expressed by Sales J, albeit obiter and without the benefit of argument, in Ashdown Forest Economic Development Llp v Secretary of State for Communities and Local Government [2014] EWHC 406 (Admin), at paragraph 89. In Sales J’s view the correct focus for analysis under the SEA Directive was the Core Strategy documents submitted for independent examination by the inspector: “[the] procedures involved in independent examination of a plan by an inspector, including by examination in public, appear to me to be a consultation process which is capable of fulfilling the consultation requirement under Article 6 of the Directive”.

56. Richards LJ rejected the appellants first strand of argument then went on to consider the second as follows:
“58. The second strand to NANT’s factual argument is a contention that the documentation consulted on in November 2011 did not sufficiently identify the reasons for rejecting the alternatives to Area 4 as locations for the allocation of 2000 dwellings. It is said that the SA involved too much of a “paper chase”, referring back to previous documents, and in any event that cross-reference to previous flawed decisions did not save the position.

59. Again I cannot accept the argument. It is true that the November 2011 SA did refer back to previous documents: I have referred in particular, at paragraph 28 above, to the appendices that summarised the evolution of the CS, the options that had been considered and the reasons for selection of the preferred option, and that set out the sustainability appraisal of strategic housing areas undertaken in 2008 and 2010. All this was done, however, in a manner that was perfectly intelligible, and the material specifically included the January 2010 appraisal of the impact of an allocation of 2000 dwellings on each of the five options originally considered. I agree with Patterson J that there was no unacceptable paper chase and that consultees were made well aware of the reasons for rejecting the alternatives to Area 4. I also agree with the judge that when the Council made the decision to proceed with the CS, it was fully informed about the environmental implications on all alternative areas and of the results of the public consultation on the effect of 2000 dwellings on all five of the original option areas. The judge was right to find that the earlier deficiencies in the SEA process had been cured”

57. At paras 61 to 75 Richards LJ turned to consider the appellants two grounds which related to compliance with the Habitats Regulations and Directive. 

58. The first of these grounds involved whether there had been a breach of the Habitats Directive by failing to carry out a screening assessment in this case until December 2008.  This ground Richards LJ concluded was not made out and that a “ full AA was in fact carried out and led to a properly based conclusion that the allocation of housing proposed in the CS would not have an adverse effect on the integrity of the SPA. That met the relevant requirements of the Directive.”[69]

59. The second of the HRA grounds is addressed at paras 70-75 . This ground was to the :
“70. ...effect that the Council was in breach of Article 6 of the Habitats Directive by leaving mitigation measures over for assessment at the stage of the Area Action Plan or specific planning applications, in circumstances where sufficient information was available to assess the effectiveness of such measures at the stage of the CS. It is submitted to be contrary to the scheme of the Directive to leave matters of mitigation to lower-tier plan-making or specific project stages if the relevant information is known at the prior stage.

71 Mr Buxton cited the opinion of Advocate General Kokott in Case C-6/04, Commission v United Kingdom [2005] ECR I-9017, as supporting him on this issue.In my view, however, it does not take him very far. The case concerned various alleged failures by the United Kingdom to implement the Habitats Directive correctly. One matter of complaint, which was held to be well founded, was that the UK legislation did not require land use plans to be subject to an appropriate assessment. That was the context in which, at paragraph 49 of her opinion, the Advocate General dealt with an objection that the full effects of a measure would not be known at the land use plan stage:

“49. The United Kingdom Government is admittedly right in raising the objection that an assessment of the implications of the preceding plans cannot take account of all the effects of a measure.  Many details are regularly not settled until the  time of final permission. It would also hardly be proper to require a greater level of detail in preceding plans or the abolition of multi-stage planning and approval procedures so that the assessment of implications can be concentrated on one point in the procedure. Rather, adverse effects on areas of conservation must be assessed at every relevant stage of the procedure to the extent possible on the basis of the precision of the plan. The assessment is to be updated with increasing specificity in subsequent stages of the procedure.”

In that passage the Advocate General was saying no more than that the extent of detail of an assessment will depend on the precision of the plan, so that increased specificity will be required as one moves through the various stages of the approvals procedure. She was certainly not addressing the question whether mitigation measures must be considered at each stage of the procedure in as much detail as the available information permits.

72. In my judgment, the important question in a case such as this is not whether mitigation measures were considered at the stage of CS in as much detail as the available information permitted, but whether there was sufficient information at that stage to enable the Council to be duly satisfied that the proposed mitigation could be achieved in practice. The mitigation formed an integral part of the assessment that the allocation of 2000 dwellings on Area 4 would have no adverse effect on the integrity of the SPA. The Council therefore needed to be satisfied as to the achievability of the mitigation in order to be satisfied that the proposed development would have no such adverse effect. As Sullivan J expressed the point in R (Hart District Council) v Secretary of State for Communities and Local Government [2008] EWHC 1204 (Admin), [2008] P&CR 16, at paragraph 76, “the competent authority is required to consider whether the project, as a whole, including [mitigation] measures, if they are part of the project, is likely to have a significant effect on the SPA”.

73. That issue was answered clearly and decisively in the Council’s favour by the judge, in the course of the passage at paragraphs 138-157 of her judgment where she ran together this and the preceding ground of challenge. Thus, at paragraph  149, in relation to the proposed mitigation by the provision of a country park or similar to the south and east of Adastral Park, the judge quoted the inspector’s finding that “[w]hile the detailed calculations of the specific scale of provision and types of facilities to be included are matters for an area action plan or planning application, there is sufficient evidence that this element of the mitigation available by the AA can be achieved and is deliverable in phase with the new housing development”. At paragraph 150 she referred to the inspector’s further finding that the provision of wardening and visitor management facilities to cope with additional visitor pressure to the area was capable of being delivered. At paragraph 151 she referred to the inspector’s consideration of BT’s proposals in connection with its planning application, including the proposed provision of open space.  She went on to say:

“152. The fact that the inspector was familiar with  the proposed modification to SP20 and was satisfied that it could be incorporated within a sound plan meant that he was content that the proposed mitigation was practical and sufficiently certain for the plan stage. The main modifications procedure involves another SA and a further round of public consultation. The public, therefore, had every opportunity to comment, including the claimant. The inspector chose not to re-open the examination. He must have been satisfied, therefore, that the proposed modification in light of the representations  was sound.
The claimant makes no criticism of the inspector’s report for being irrational or, in itself, in error.
155. Although the claimant asserts that  Natural  England carried out a volte face it is clear from a reading of the correspondence that they were involved in the plan making process throughout by the defendant and altered their initial position in the light of further evidence, including that within the BT planning application. They confirmed that they were satisfied that the final documents were adequate and that their comments had been adequately incorporated …. In those circumstances, the inspector was quite justified in coming to a decision that the mitigation was sufficiently certain for Development Plan purposes …..”


60. The learned Lord Justice concluded at para 74 as follows:
“74. There is no inconsistency between that conclusion and the provision within Strategic Policy SP20 that “[if] the results of the Appropriate Assessment [at the Area Action Plan or planning application stage] show that part of the Strategy cannot be delivered without adverse impacts on designated European sites which cannot be mitigated, then the proposals will only make provision for the level and location of development for which it can be concluded that there will be no adverse effect on the integrity of a designated European nature conservation site”. That provision does not demonstrate any uncertainty as to the sufficiency or achievability of the mitigation measures proposed. It is simply an additional safeguard, so that if some unforeseen adverse impact is subsequently identified which cannot be resolved by mitigation, the development will be cut back to the extent necessary to ensure that there will be no adverse effect on the integrity of the SPA. That is a sensible precautionary measure in a CS that sets the framework for development until 2027, and it serves to underline the obligation to have continuing regard to the avoidance of harm to the SPA at all subsequent stages of the planning process. Such an approach is in accordance with Article 6 of the Habitats Directive, not in breach of it.”


ANALYSIS AND RECOMMENDATIONS
61. As set out my introduction the issues raised by the Parish Council fall into two categories.

62. With regard to the SA/SEA issue it is contended that the changed development scenario which saw an increase from 10, 200 dwellings to 15,600 which occurred following the 2012 DRS. As noted above and emphasised in Mr Harwood QC's opinion the 2012 SA Technical Note did address the increased dwelling numbers scenario however the 2012 SA Technical Note itself was not the subject of public consultation when it was produced.

63. The principal issue which arises in Mr Harwood's advice over this aspect of the local plan process appears to centre upon whether the matters assessed and set out in the  2012 SA Technical Note were properly incorporated and taken into account in the subsequent 2013 and 2014 SA . He concludes that it was neither recognised that the 2012 SA Technical Note was not a formal SA nor was its assessment properly incorporated into the subsequent SA. What is not asserted however (which is significant in my view) is that there had to be a compliant formal SA in 2012 and/or that this could not be cured by subsequent reflection/incorporation.

64. Such an argument would be contrary to the principles and findings enunciated in Cogent Land and by the Court of Appeal in No Adastral. These authorities also make it clear that the process and compliance with SA is not a set tick box process and that it can reflect the iterative nature of plan-making.

65. In my view, in line with the instruction I have had from AMEC and from the documents themselves as detailed earlier, the arguments put forward do not stand up to scrutiny. When read properly and understood, it is clear that the housing requirement was indeed properly the subject of SA/SEA .

66. Turning then to the HRA issue, this essentially comes down to whether policy SP7 should be read in the way that Mr Harwood puts forward and that it somehow explicitly allows for likely significant effects upon European sites to occur. In addition he suggests that asserting that the policies directed at preventing development that would have a likely significant effect on such sites will be applied at the planning application stage “does not mean that the plan's proposals will not have a likely significant effect”. He suggests in effect that the only way to satisfy the Habitats Directive and Regulations is to carry out an AA.

67. I accept that the facts set out in No Adastral reflect that an AA was carried out but it is important in my view to note that what was accepted by the Court, namely, that it is acceptable in HRA terms to have an absence of guarantees in terms of mitigation measures. That is the essential complaint here in my view.

68. Mr Harwood’s assertion is that SP7 cannot be read as prohibiting “any likely significant effects when it simply seeks to prevent adverse effects on the integrity of sites. The Plan explicitly allows likely significant effects on European sites and so [AA] is required by regulation 102(1)”.

69. It is my view that as a consequence of the way that the planning regime operates and that decisions are made both on a national scale as well as a more local scale (given s.70 of the TCPA 1990 and s.38(6) of the PCPA 04 ) one cannot apply policy on the basis of total prohibition as there may always be possible material considerations that outweigh any conflict. Such material considerations however would have to be given highly considerable weight in the circumstances here. It is acceptable in UK planning terms to devise and subsequently rely upon planning policies that simply do not permit development on relevant sites unless it can be shown that there will be no likely significant effects. In other words there is an onus upon the proposed developer in light of such policies to  prove this and, if he fails to do so, the development will be in clear conflict with the development plan. It is extremely difficult to contemplate anything that would be weighty enough to overcome this.

70.  It may well only come down to what is a strained interpretation on the part of the parties concerned because the combination of an allocation of a site with the policy means that there is a presumption that any development of the site is to be treated as having a likely significant effect until proven otherwise and therefore might be suggested that this means somehow that the Council ‘allows’ for such an effect. I do not consider this strained interpretation is reasonable or would stand up to such a submission in Court.

71.  What I understand SP7 to be aimed at achieving is to ensure that development is not permitted which would have such effects and then to cover the subsequent position where, even if it can be shown that there are no such likely effects, that monitoring acts as a sort of  precautionary “insurance policy” as it were.

72. It is of course highly significant in this instance that Natural England have withdrawn all of their objections that were raised to the draft Local Plan. If there was any remaining concern in NE's view as to the effectiveness of the draft plan and its provisions in meeting the relevant HRA provisions that it is, in my view, plain that their objections would remain.

CONCLUSION:

73. In short, my opinion and advice has not altered since advising in conference. I do not consider that the criticisms of the local plan have any or any significant merit. 

74. I did suggest that the wording of SP7 might be simplified in order to ensure its intended purpose is clear. That wording I understand has been taken forward. In addition, as a matter of evidence before the examination it will assist the Council and the examining Inspector to have a report setting out the different SA stages in chronological form as reflected in my instructions which I have relied upon above in setting out each stage and providing helpful cross referencing.

75. If there are any queries as a result of this advice or if I can be of any further assistance please do not hesitate to contact me through chambers.


CELINA COLQUHOUN 
22 February 2015
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