CANTERBURY DISTRICT LOCAL PLAN EXAMINATION 2014-17
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A. INTRODUCTION
On 9 November 2016, the Inspector (through the Programme Officer) wrote to participants in the Examination with reference to the recent judgement by the High Court in ClientEarth (No.2) v Secretary of State for the Environment, Food and Rural Affairs [2016] EWHC 2740 (Admin) concerning the Government’s Air Quality Plan.  The Inspector sought views as to whether the judgement has any implications for the Canterbury District Local Plan.  The deadline for comments was most helpfully extended, by an email from the Programme Officer on 21 November, to 17:00 hours on Wednesday 7 December 2016.
In this Response, I refer to the judgement in this case as “the Judgement”.


B. SALIENT POINTS OF THE JUDGEMENT
The UK is bound by the Air Quality Directive 2008/50/EC, which places limits on air pollution.  This requires a national air quality plan to be produced and implemented, under the supervision of the European Commission.  The plan that was produced by the Secretary of State was tainted by the use of over-optimisitc models of vehicle emission-based ambient nitrogen oxide concentrations.  Accordingly, it failed to secure that the EU air pollution limit values were achieved as soon as is required by EU law.
The UK’s legal system must provide a remedy for such failures to comply with EU law.  Therefore an injunction against the Secretary of State is appropriate and was made, in order to ensure that EU law is complied with.
It follows from this that the Courts will use legal mechanisms creatively to ensure that the UK’s EU obligations are fulfilled – as mandated by the European Communities Act 1972, section 2 (as amended).

C.	IMPLICATIONS OF THE JUDGEMENT FOR CANTERBURY
The Judgement has serious implications for the Canterbury District because of the latter’s current breaches of EU air quality limits. It follows that any steps that increase the frequency and/or extent of those breaches render compliance with EU limits harder and longer to achieve.  This is contrary to the EU and domestic legislation considered in the Judgement.  The City Council’s failure to adopt an up-to-date Air Quality Action Plan (AQMA) is in breach of its duties under legislation.  Its 2009 AQAP (CDLP 13.3) was adopted over 7 years ago, and critically it only refers to AQMA1, the small length of two streets in Canterbury City that was then an AQMA.

Subsequently CCC adopted AQMA2, which is far larger and includes multiple radial routes around the City as well as the Ring Road itself.  However, the City Council is currently in breach of its legal obligation to adopt an AQAP for that area.

In the absence of an adopted, up-to-date AQAP, it is impossible to know whether or not compliance with air qulaity limits will ever be achieved, or when, so as to form a view about the overall effect of the emissions from the Local Plan developments.  Therefore it is necessary for an Air Quality Action Plan to be created and adopted as a next stage.  Only then could the Air Quality implications of the CDLP be truly understood.

The Sustainability Appraisal of the Local Plan confirms that it will result in a negative effect upon Air Quality.  This is of particular importance in view of the Air Quality Management Area.  The reduced Air Quality as a result of the Local Plan’s proposals will render the achievement and/or the maintenance of the mandatory air quality standards harder to achieve, and thereby extend the time which it will take to achieve them.  This means that the Local Plan is not consistent with the obligation to keep any exceedance period of air quality limits “as short as possible”.  In this connection it is pertinent to note that the NPPF, para. 124, picks up this obligation as follows:-
“Planning policies should sustain compliance with and contribute towards EU limit values or national objectives for pollutants, taking into account the presence of Air Quality Management Areas ….”

The CDLP neither sustains compliance with, nor contributes towards, EU limit values.  Therefore it is not sound.  Moreover, to adopt it would be an act contrary to EU law.  Equally, for an Inspector appointed by the Secretary of State to recommend its adoption would also be contrary to EU law.  As the Secretary of State is responsible for the acts of her appointed Inspectors, legal action could be brought against the Secretary of State arising from such action by an Inspector.

Moreover, the Secretary of State is responsible under UK law, namely the Environment Act 1995, for securing compliance with EU air quality limits.  This means that she should be requiring local authorities, to whom the Act gives the responsibility for the local achievement and maintenance of air quality standards, to put in place AQAPs.  This power may be exercised by an Inspector through not endorsing a potentially illegal Local Plan until an AQAP has been produced and adopted and the Local Plan is shown to be in compliance with it as the NPPF requires.
The Planning Practice Guidance contains the following section:-
“What is the role of Local Plans with regard to air quality?
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“Local Plans can affect air quality in a number of ways, including through what development is proposed and where, and the encouragement given to sustainable transport. Therefore in plan making, it is important to take into account air quality management areas and other areas where there could be specific requirements or limitations on new development because of air quality. Air quality is a consideration in Strategic Environmental Assessment and sustainability appraisal can be used to shape an appropriate strategy, including through establishing the ‘baseline’, appropriate objectives for the assessment of impact and proposed monitoring.
“Drawing on the review of air quality carried out for the local air quality management regime, the Local Plan may need to consider:
· the potential cumulative impact of a number of smaller developments on air quality as well as the effect of more substantial developments;
· the impact of point sources of air pollution (pollution that originates from one place); and,
· ways in which new development would be appropriate in locations where air quality is or likely to be a concern and not give rise to unacceptable risks from pollution. This could be through, for example, identifying measures for offsetting the impact on air quality arising from new development including supporting measures in an air quality action plan or low emissions strategy where applicable.”
The sections I have marked in red have not been done in the case of the CDLP.  There is no quantified ‘baseline’, nor any means in the Local Plan of supporting measures in an AQAP  because there is no valid AQAP.
Therefore, there is nothing in national policy or legislation which indicates that a Local Plan may proceed to adoption in the circumstances which currently pertain in Canterbury.

D.	CONCLUSIONS
The CDLP is currently unsound because it fails to comply with the NPPF and the PPG.  Moreover, to adopt it or recommend its adoption would be in breach of EU law.
To avoid these consequences, the Secretary of State’s Inspector should either recommend that the Plan is not adopted, or put the Examination on hold until the City Council has prepared and adopted an AQAP and demonstrated that the Local Plan is in compliance with it.
J.D.I. Baker, 7 December 2016.


